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DECI S| ON AND ORDER DENYI NG BENEFI TS

This proceeding arises froma claimfiled pursuant to the
provisions of Title IV of the Federal Coal M ne Health and
Saf ety Act of 1969, as anended by the Black Lung Benefits Act
of 1972 and the Black Lung Benefits Reform Act of 1977, 30
US C 8 901 et seq. This case was referred to the Ofice of
Adm ni strative Law Judges by the District Director, O fice of
Wor kers' Conpensation Progranms on January 7, 2000.

In a case involving a |living coal mner, benefits are
awar ded under the Act to a claimant who is totally disabl ed
within the neaning of the Act due to pneunobconi osis arising
out of coal mne enploynment. In a case involving a deceased
coal mner, benefits are awarded to survivors of a m ner whose
deat h was caused by pneunopconi osis. Pneunoconiosis is defined
in the Act as a dust disease of the lungs arising from coal
m ne enploynent and the disease is commonly known as bl ack
| ung.

Fol | owi ng proper notice to all parties, a formal hearing
was held in regard to this claimon June 29, 2000 at Corbin,
Kentucky. The Director's exhibits were offered in evidence at
the hearing pursuant to 20 C.F. R 8§ 725.456, and the parties
were afforded the opportunity to present additional evidence.
Counsel also were allowed to submt closing argunents.

The findings of fact and conclusions of law set forth in
this decision are based upon nmy anal yses of the entire record
and nmy observation of the demeanor of the witness who testi -
fied at the hearing. Each exhibit and argument of the par-
ties, although perhaps not specifically mentioned, has been
carefully reviewed and thoughtfully considered. \Where the
contents of certain nedical evidence in the record appear
i nconsi stent with the conclusions reached in this decision, it
shoul d be considered that the appraisal of the relative nmerits
of each item of medical evidence has been conducted in confor-
mance with the quality standards of the regul ations.

Section nunbers hereinafter cited exclusively pertain to
Title 20, Code of Federal Regulations. References to DX, CX
and EX pertain to the exhibits of the Director, clainmant and
enpl oyer, respectively. The transcript of the hearing is
cited as Tr. and by page number.

| SSUES
The follow ng controverted issues remain for decision:

1. whether Elige Pennington had pneunpconi osis as de-
fined by the Act and regul ati ons;
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2. whether his pneunpconi osis arose out of coal m ne
enpl oynment ;

3. whether the mner was totally disabl ed;

4. whether his total disability was due to pneunoconi o-
sis; and,

5. whether the mner's death was due to pneunpconi osis.
(DX 63; Tr. 6-7).
FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Backar ound

The m ner, Elige Pennington, was born on Decenber 8,
1930. He married Fannie Henson on July 3, 1965 and she re-
mai ns his dependent. M. Pennington clainmd no other depend-
ents on his application for benefits. (DX 1, 7).

M. Pennington died on January 25, 1999. The cause of
his death was listed in the certificate of death as (1) pneu-
monia and (2) stroke. Other significant conditions were
di abetes nellitus, ischem c heart disease and seizure disor-
der. Ms. Pennington has not remarried. (DX 44, 48).

M. Pennington filed a claimfor black |ung benefits on
April 24, 1997. The mner was found to be entitled to bene-
fits on August 22, 1997 and again on Decenber 3, 1997. The
named enpl oyer filed an appeal on Decenber 19, 1997 and re-
guested a hearing before the Ofice of Adm nistrative Law
Judges. Because of the mner's death, the matter was remanded
to the district director on February 4, 1999. (DX 1, 15, 16,
18, 35, 42, 48).

Ms. Pennington filed the survivor's claiminvolved in
this proceeding on February 5, 1999. The application was
considered by the Director, Ofice of Wirkers' Conpensation
Prograns and benefits were awarded on Novenber 2, 1999. An
appeal to the Ofice of Adm nistrative Law Judges was filed by
t he coal conmpany on Novenber 16, 1999. (DX 44, 56, 58). Both
the mner's claimand the survivor's claimwere then forwarded
to the OFfice of Admi nistrative Law Judges. (DX 63).

Coal M ne Enpl oynent

M. Pennington was a coal niner within the neaning of
Section 402(d) of the Act and Section 725.202 of the regul a-
tions as he worked in or around a coal mne or coal prepara-
tion facility in the extraction or preparation of coal. On



- 4-

his application for benefits, M. Pennington alleges 45 years
of work in the coal mning industry. The parties agree that
he was enmpl oyed as a mner for at |east 33 years. (DX 1, 63).
| accept the enployer's stipulation and credit the mner with
33 years of coal mne enmploynent. (Tr. 6).

Pneunpconi osi s and Rel ated | ssues

l. Medi cal Evidence

The nmedi cal evidence of record is as foll ows:

A.  X-rays

DATE COF X- RAY PHYSI CI AN
(REREADI NG) EXH BI T NO QUAL| FI CATI ONS READI NG

08/ 08/ 89 DX 52, p. 729 Tayl or Heart slightly

(8/9/89) enl ar ged,
consi der abl e
chroni ¢ changes
in both lungs
consistent with
pul monary enphy-
sema and chronic
bronchi al dis-
ease

04/ 06/ 93 DX 24 Br oudy/ B- r eader 0/1; s/t
09/ 07/ 94 DX 52, p. 636 Sabbar Negati ve

03/ 22/ 95 DX 52, p. 529 Ant oun I ncreased den-
sity in right
lung likely re-
|ated to over-
crowdi ng of pul -
monary vessel s
and very early
infiltrates

04/ 29/ 96 DX 52, p. 444 Ant oun Enphysenat ous

(4/ 30/ 96) I ungs wi t hout
evi dence of
acute cardi o-
pul monary dis-
ease or change
since 03/22/95
exam

08/ 09/ 96 DX 51 Ant oun Interstitia

(08/ 12/ 96) I ung t hi ckeni ng
wi t hout evi dence
of acute cardio-
pul monary di s-
ease

10/ 30/ 96 DX 52, p. 430 Ant oun No significant

(10/ 31/ 96) change since
previ ous exams
on 8/09/96 and
4/ 29/ 96
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DATE OF X- RAY PHYSI C AN

( REREADI NG) EXH BIT NO QUALI| FI CATI ONS READI NG
06/ 03/ 97 DX 12 Sargent/Board certified 1/2; s/t
(06/17/97) radi ol ogi st and B-reader?

06/ 03/ 97 DX 13 Barrett/Board certified 2/1; qglt
(07/ 25/ 97) radi ol ogi st and B-reader

06/ 03/ 97 DX 14 Baker/ B-r eader 1/2; t/q
(08/07/97)

06/ 03/ 97 DX 28 Scott/Board certified 0/1; t/q
(10/ 22/ 97) radi ol ogi st and B-reader

06/ 03/ 97 DX 28 Wheel er/ Board certified 0/1; t/q
(10/ 23/ 97) radi ol ogi st and B-reader

06/ 03/ 97 DX 34 Fi no/ B-r eader 0/1; t/q

(07/ 27/ 98)

06/ 19/ 97 DX 51 Ant oun Evi dence of pul -
nonary conges-
tion and edema

06/ 23/ 97 DX 51 Ant oun M1 d pul monary
congestion and
edema with trace
bil ateral pleu-
ral effusions
superi nposed on
chronic inter-
stitial lung
di sease and
enmphysemat ous
changes

Mhen evaluating interpretations of mners' chest x-rays,
the adm nistrative | aw judge may assign greater evidentiary
wei ght to readi ngs of physicians with greater qualifications.
20 CF.R 8 718.202(a)(1); Roberts v. Bethlehem M nes Corp., 8
BLR 1-211 (1985). The Benefits Review Board and the Sixth
Circuit Court of Appeals have approved attributing nore wei ght
to interpretations of B-readers because of their expertise in
this area. Meadows v. Westnorel and Coal Co., 6 BLR 1-773
(1984); Warmus v. Pittsburgh & M dway Coal M ning Co. 839 F.2d
257, 261, n.4 (6th Cir. 1988). A B-reader is a physician who
has denonstrated proficiency in assessing and cl assifying x-
ray evidence of pneunoconiosis by successfully conpleting an
exam nati on conducted by or on behalf of the Departnent of
Heal th and Human Services. See 42 C.F.R 8§ 37.51(b)(2). The
Benefits Review Board has also ruled that an x-ray interpreta-
tion by a physician with dual qualifications of a B-reader and
certification by the Anmerican Board of Radi ol ogy may be given
greater evidentiary weight than an interpretation by any other
reader. Sheckler v. Clinchfield Coal Co., 7 BLR 1-128 (1984).



DATE CF X- RAY
(REREADI NG)

07/ 04/ 97
(7171 97)

07/ 26/ 97

09/ 03/ 97
(10/ 01/ 97)

01/ 07/ 99

01/ 23/ 99

01/ 23/ 99
(04/ 12/ 99)

B. Pul nonary

DATE

06/ 03/ 97

[Test results

07/ 18/ 97

[Test results

09/ 30/ 97

[Test results
equi pnent did

C. Arteri

EXH BI T NO

DX 51

DX 52, p. 241

DX 24

DX 52, p. 71

DX 52, p. 18

DX 54

Function Studies

HEI GHT
69"

found unacceptabl e by Dr.

69"

found unacceptabl e by Dr.

69"

found unacceptabl e by Dr. Burki
not neet specifications (DX 26)].

Bur ki

Bur ki
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PHYSI C AN
QUAL| FI CATI ONS

Ant oun

Ant oun

Br oudy/ B- r eader

Kar sh

Kar sh

Sargent/Board certified
radi ol ogi st and B-reader

AGE EVC  EEVL

2.86 1.40
on 06/ 16/97 due to poor effort (DX 8).]

2.93 1.19
on 08/07/97 due to poor effort (DX 9).]

3.60 1.83
(Pre-bronchodi |l ator results)
3.87 1.81
(Post - bronchodi | ator results)

on 11/27/97 due to poor effort and

Bl ood Gas St udi es

READI NG

M ni nal
atelectasis with
enphysemat ous
lungs and ques-
tionabl e snall

pl eural effusion

No si gnifi cant
change since
7/ 04/ 97 exam
l ungs remain
enphysemat ous,
but cl ear

0/1; s/t

Chronic mld
interstitial
di sease with
mld left basi-
lar atelectasis

Chroni c pl eural
scarring and
fibrosis, possi-
bl e faint devel -
opi ng right up-
per lobe infil-
trate

Unreadable film
quality

EFFORT

Cood

Cood
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At Rest or

DATE EXH BI T pCO2 PO2 after Exercise
09/ 07/94 DX 52, p. 654 34.0 91.0 At Rest
09/ 07/ 94 DX 52, p. 655 37.0 75.0 At Rest

06/ 03/ 97 DX 11 33.0 67.5 At Rest

06/ 19/ 97 DX 52, p. 301 49.0 81.0 At Rest

06/ 19/ 97 DX 52, p. 302 85.0 100.0 At Rest

06/ 19/ 97 DX 52, p. 303 55. 3 109. 6 At Rest

06/ 19/ 97 DX 52, p. 304 48.8 80. 8 At Rest

06/ 22/ 97 DX 52, p. 300 42.0 67.0 At Rest

09/ 30/ 97 DX 25 34.9 64. 4 At Rest

01/ 25/ 99 DX 52, p. 19 52.0 48.5 At Rest

D. Medical Reports

The record contains nultiple hospital adm ssion records
pertaining to M. Pennington from October 1991 until the
m ner’s death on January 25, 1999 at Menorial Hospital. (DX
51; DX 52). Dr. Joseph J. Janes attended the m ner during
each of these adm ssions. Following are the findings from
t hese records.

. On Oct ober 21 through 23, 1991, the mner was admt-
ted for chest pain. Dr. James di agnosed nyocardi al
infarction, arteriosclerotic heart disease, hyper-
tensi on and peptic ulcer. (DX 52, pp. 741-804).

. I n Septenmber 1994, M. Pennington was adm tted for
passi ng out and a seizure episode. (DX 51). Dr.
James di agnosed acute nyocardial infarction, convul -
sions, hypertension, atrophic gastritis w thout
henorr hage, cardiac arrhythm a, chronic obstructive
pul monary di sease, and chronic ischem c heart dis-
ease.

. Dr. Leslie Huszar, a Board-certified neurol ogist,
consulted with Dr. Janes during this adm ssion and
di agnosed epileptic seizure. (DX 52, p. 638).

. I n January 1995, the mner was admtted for a sei-
zure at his home. (DX 52, pp. 586-602). Dr. Janes
di agnosed epil eptic seizures.
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On March 22, 1995, the mner was admtted for
gastro-intestinal bl eeding and underwent an
esphagogasr oduodenoscopy. (DX 51).

M . Pennington was adm tted from February 25, 1996
until March 3, 1996 for cerebrovascul ar acci dent.
(DX 52, p. 460). Drs. Janes and Steve Spady at-
tended the m ner and made a primary di agnosi s of

| acunar stroke. They also diagnosed mld left

hem paresis, seizure disorder, chronic obstructive
pul nronary di sease, acute bronchitis, hypertension,
i schem ¢ heart disease and glucose intol erance.

I n October 1996, Dr. Janmes treated M. Pennington
for obstructive jaundi ce secondary to pneunopal udi sm
during an adm ssion from October 31, 1996 until
Novenmber 8, 1996. (DX 51; DX 52, p. 352). He noted
a history of snoking one and one-half packs of ciga-
rettes a day for nmany years before quitting in 1991
and a history of working as a coal mner for nmany
years beginning at the age of 15. Dr. Janmes al so

di agnosed chol angitis, seizure disorder, coronary
artery disorder, chronic obstructive pul nonary dis-
ease, coal workers’ pneunoconiosis, old nyocardi al
infarction, hyperglyceni a, hematuria, hypertension,
peptic ulcer disease and insulin dependent diabetes
mel litus out of control.

In June 1997, Dr. Janes treated the mner for a
myocardi al infarction. (DX 51).

On Septenber 17, 1998 until Septenber 22, 1998, the
m ner was hospitalized for acute bronchitis with
chronic obstructive pul nonary di sease exacerbati on.

The m ner was |later admtted on Decenber 1, 1998 and
rel eased on Decenber 7, 1998 for acute
chol ecystitis. (DX 51).

Dr. Janes attended the m ner again for an adm ssion
on January 7 through 12, 1999 for gastroenteritis,
and al so di agnosed urinary tract infection, dehydra-
tion, hypertension, seizure disorder, chronic ob-
structive pul nonary di sease, ischenic heart disease
and old nyocardial infarction. (DX 51).

The final adm ssion was from January 23, 1999 until
the mner’s death on January 25, 1999, in which Dr.
James attended the m ner for severe shortness of
breat h, congestion and coughing. Dr. Janes di ag-
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nosed pneunonitis and secondary di agnoses of

i schem c heart disease, stroke, liver dysfunction,
chronic obstructive pul nonary di sease, di abetes
mel litus, hypertension and seizure disorder.

Dr. Bruce C. Broudy exam ned M. Pennington on April 6,
1993 and again on Septenber 30, 1997. (DX 24). Dr. Broudy
noted a nmedical history, a snmoking history of 1 to 1 1/2
packages of cigarettes per day for 30 to 35 years before
quitting 6 years ago, and a history of working 44 years in the
coal mnes, lastly enployed on the beltline and head drive.
Based on the results of a physical exam nation, chest x-ray,
bl ood gas study and pul nonary function study, he di agnosed
noderately severe to severe chronic obstructive airways dis-
ease, cerebral vascul ar di sease and history of coronary artery
di sease. Dr. Broudy stated that the m ner does not have coal
wor kers’ pneunoconi osis. He opined that the mner is disabled
due to his cardiovascul ar di sease and cigarette snmoking and is
unable to performthe work of an underground coal mner. Dr.
Broudy concl uded that M. Pennington does not have any signif-
i cant pul nonary di sease or respiratory inpairnent which has
arisen fromhis coal m ne enpl oynment or exposure to coal dust.
Dr. Broudy is Board-certified in internal medicine and pul no-
nary medi ci ne.

Thi s physician was deposed on Decenmber 23, 1997. (DX
28). After Dr. Broudy recited his nedical credentials and
read into the deposition his nedical report of September 30,
1997, he reaffirned the medi cal opinions and concl usi ons of
his earlier Septenber 30, 1997 report.

The record contains the hospital records of an adm ssion
at the University of Kentucky Hospital from March 22-25, 1995

for gastro-intestinal bleeding. (DX 33). Dr. Paul J.
Ni cholls attended the m ner for an active bl eeding gastric
ul cer. He noted 35 pack years of smoking. Dr. Nicholls

di agnosed chronic obstructive pul nonary di sease, coronary
artery disease, cirrhosis and bl ack |ung di sease.

Dr. G en Baker exam ned M. Pennington on June 3, 1997.
(DX 10). He conducted a physical exam nation, as well as a
chest x-ray, a pulnonary function study, and a bl ood gas
study. Dr. Baker considered a history of snoking one pack of
cigarettes a day for an unspecified period of tinme and 40
years of coal m ne enploynment, nostly recently running a head
drive. Dr. Baker diagnosed coal workers’ pneunpconi osis due
to coal dust exposure and chronic obstructive pul nonary dis-
ease, hypoxem a, chronic bronchitis, all of which he attrib-
utes to coal dust exposure and cigarette snoking. He also
di agnosed i schem ¢ heart disease by history and caused by
arteriosclerotic heart disease. Dr. Baker opined that the
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m ner has severe pul nonary inpairnment caused by coal dust
exposure, coal workers’ pneunoconiosis and cigarette snoking.
He concl uded that the m ner does not retain the respiratory
capacity to performthe work of a coal m ner or other conpara-
ble work in a dust-free environnment.

The nedical records were reviewed by Dr. Ben V. Bransconb
on July 21, 1998. (DX 34). He noted a total of 34 years of
coal m ne enploynent, 10 years above ground and the rest
underground. Dr. Bransconb al so considered a nedical history,
a history of snoking 1 to 1-1/2 packs of cigarettes daily for
35 years, and the nedical reports of Drs. Broudy, Baker and
Ni cholls, 6 chest x-rays, and 2 pul nonary function studies.

He di agnosed severe coronary artery disease with myocardi al
infarctions and repeated paral yzing strokes, chronic obstruc-
tive pul nonary di sease and severe cirrhosis of the liver. He
found insufficient evidence to di agnose coal workers’ pneunp-
coniosis. Dr. Bransconb found the m ner was disabled due to
noderately severe obstructive lung di sease caused by heavy
cigarette snmoking in addition to the breathing effects rel ated
to his strokes. He found no discern- able evidence that his
disability is to any degree the consequence of coal dust
exposure or coal workers’ pneunpconi 0Sis.

Dr. Gregory J. Fino, who is Board-certified in interna
medi ci ne and pul nronary di sease, reviewed the m ner’s medi cal
records on July 27, 1998. (DX 34). Dr. Fino considered 44
years of coal m ne enploynment, lastly on the beltline and a
hi story of snoking 1-1/2 packages of cigarettes per day for 35
years before quitting in 1991. He also reviewed a nedica
hi story, 9 chest x-rays, and 2 pul nonary function studies.

Dr. Fino found insufficient objective nedical evidence to
justify a diagnosis of sinple coal workers’ pneunpbconi osis.

In his opinion, the m ner does not suffer from an occupati on-
ally acquired pul nonary condition. He found noderate respira-
tory inpairment present due to cigarette snoking and concl uded
that M. Pennington would be as disabled as if he had never
stepped foot in the m nes.

Thi s physician reviewed the medical records for a second
time on June 6, 2000. (EX 2). Dr. Fino reviewed additional
nmedi cal evidence which included various hospital adm ssions
from 1989 until M. Pennington’s death on January 25, 1999,
the death certificate, additional chest x-rays and bl ood gas
studies. He found no evidence of coal workers’ pneunpconi osis
or any other coal dust related pul nonary condition. He did
note that there is evidence of nunerous other nedical problens
i ncludi ng strokes, heart attacks, malnutrition and sei zures,
none of which is related to his coal mne enploynment. Dr.
Fino attributes the m ner’s pulnonary inpairnment to snoking.
He stated that the mner’s primary cause of death was pneuno-
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nia due to a stroke and which has no causal relation to coal

m ne dust inhalation. In summary, Dr. Fino stated that coa
dust inhalation did not cause, contribute to, or hasten the

m ner’s death. The m ner would have di ed as and when he did
had he never stepped foot in the coal m nes, according to this
physi ci an.

Dr. Keith W Chandler, who is Board-certified in internal
medi ci ne and pul nonary di sease, reviewed the medical evidence
to date on January 25, 1999 and again on Decenmber 10, 1999.
(DX 41; EX 1). He reviewed the nedical reports of Drs. Baker
and Broudy, the chest x-rays and pul nonary function studies.
He noted 44 years of coal m ne enploynent, a history of snok-
ing 1 to 1 1/2 packages of cigarettes per day for 30 to 35
years and a nedi ca
hi story. Based on his review of the nedical records, Dr.
Chandl er di agnosed coronary artery disease with nmultiple
cerebro- vascul ar accidents leaving the mner with
neuronuscul ar inpairnment, a seizure disorder, peptic ulcer
di sease, system c hypertension, non-insulin requiring diabetes
mel litus, and chronic obstructive pul nonary di sease. He found
no evidence of coal workers’ pneunpconiosis and no restrictive
i npai rnment. Dr. Chandler found the m ner does not retain the
respiratory capacity to performthe work of an underground
coal mner, but in no way did he attribute this inpairment to
coal workers’ pneunpconiosis in whole or in part. The origin
of M. Pennington’s inpairment, Dr. Chandl er concluded, is the
m ner’s prol onged and heavy cigarette snoking.

Dr. Chandl er subsequently reviewed the nedi cal evidence
on Decenber 10, 1999. (EX 1). The physician reviewed vari ous
hospital adm ssions from 1991 until the mner’s death, the
death certificate, and a chest x-ray. Fromhis review of the
nmedi cal records, Dr. Chandler concluded that the m ner had a
vast array of diseases which affected virtually all of his
organ systens. He stated that his prior nedical opinions of
January 25, 1999 renmmi n unchanged. 1In his opinion, there is
no evidence of coal workers’ pneunpconiosis and M. Pennington
did not have any inpairnent which arose from coal n ne enploy-
ment. Dr. Chandl er opined that the mner’s death was in no
way related to coal workers’ pneunbconi osis nor was it in any
way hastened by coal workers’ pneunoconiosis. He found death
was a result of inanition chiefly attributable to the nminer’s
end-stage |iver disease.

M . Pennington died on January 25, 1999, and Dr. Joseph
J. Janmes signed the death certificate. (DX 48). He listed
t he causes of death as pneunonia and stroke. He |isted
i schem c heart disease, diabetes nellitus and seizure disorder
as other significant conditions contributing to death but not
resulting in the underlying causes of death.
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I1l. Di scussi on

Mner’'s Claim

In order to be entitled to benefits, the claimnts nust
establish that the m ner had pneunobconiosis, that he was
totally disabled as a result of that disease and that the
pneunoconi osi s arose out of coal m ne enploynent. M. Pen-
nington filed the claimon which this appeal is based on Apri
24, 1997. (DX 1). The claimmust, therefore, be considered
under the anmendnents to Part 718 of the regulations, which are
effective for clains filed after March 31, 1980.

Section 718.202 provides the nethods by which a clai nant
may establish the existence of pneunoconi osis under this part
of the regulations. Under Section 718.202(a)(1l), a chest x-
ray conducted and classified in accordance with Section
718.102 may formthe basis for a finding of the existence of
pneunoconi 0Si S.

The record contains 21 readings of 15 different x-rays.
There are three positive readings for pneunoconi osis and 18
readi ngs that cannot be construed as di agnosi ng pneunoconi o-
sis. The first seven x-rays, taken between August 8, 1989 and
Cct ober 30, 1996, were not read as positive for pneunoconi o-
si s.

The June 3, 1997 x-ray was found positive three times and
negative three tines. Drs. Sargent and Barrett, who are both
B-readers and Board-certified radiologists, found the film
positive, as did Dr. Baker, a B-reader. On the other hand,
Drs. Scott and \Wheel er, who are dually certified readers, and
Dr. Fino, a B-reader, felt the filmwas negative for pneunopco-
ni osis. Because the readings are equally divided, the prepon-
derance of the evidence does not prove this x-ray to be posi-
tive.

The six final x-rays, taken between June 23, 1997 and
January 23, 1999, were found either negative or unreadable.
Based on the nobst recent x-rays of record, the readings of the
maj ority of best qualified interpreters, and the overall
wei ght of the evidence, | find that the evidence does not tend
to establish the existence of pneunpbconi osis pursuant to
Section 718.202(a)(1).

A bi opsy conducted and reported in conpliance with Sec-
tion 718.106 nmay al so be the basis for a finding of the exis-
tence of pneunoconiosis. 20 CF.R 8§ 718.202(a)(2). However,
there is no biopsy evidence in the record to consider.



-13-

Section 718.202(a)(3) provides that it shall be presuned
that the mner is suffering from pneunoconiosis if the pre-
sunptions described in Sections 718.304, 718.305 or 718. 306
are applicable. Since there is no x-ray evidence of conpli-
cat ed pneunoconiosis in the record, Section 718.304 does not
apply. Section 718.305 does not apply because it pertains
only to clainms that were filed before January 1, 1982. Fi-
nally, Section 718.306 is not relevant since it is to be used
in connection with the clains of mners who died on or before
March 1, 1978.

Section 718.202(a)(4) provides that a determ nation of
t he exi stence of pneunoconi osis my be made if a physician,
exerci sing sound nmedi cal judgnent, notw thstandi ng a negative
x-ray, finds that the mner suffers from pneunoconi osis. Any
such finding shall be based on objective nedical evidence, and
shal | be supported by a reasoned nedi cal opi nion.

This record contains the opinions of five physicians and
hospital records which nust be considered under this section
of the regulations. Drs. James, Nicholls, and Baker diagnosed
pneunoconi osis, while Drs. Broudy, Bransconb, Fino, and Chan-
dl er did not.

The opinions of Drs. Broudy, Bransconb, Fino, and Chan-
dler are well docunented and reasoned. Perry v. Director,
ONCP, 9 BLR 1-1 (1986). For this reason, | find all of their
opi ni ons probative. Drs. Broudy, Fino, and Chandler are also
Board- certified in both internal nedicine and pul nonary
di sease, and | defer to their superior qualifications in the
field of pul nonary di seases. Wtzel v. Director, OACP, 8 BLR
1-139 (1985). Dr. Bransconb is only Board-certified in inter-
nal nedicine. His credentials in the field of pul nonary
medi ci ne, however, are beyond reproach. | also place great
wei ght on Dr. Broudy’'s opinion because he had the opportunity
to examne M. Pennington in 1993 and 1997, thus providing him
with a four-year span over which to observe any changes in the
m ner's physical condition. | place great weight on the
opi nions of Drs. Bransconb, Fino, and Chandl er because they
each reviewed the nedi cal evidence of record, thus providing
themw th a broad base of information fromwhich to draw their
concl usi ons.

| place weight on Dr. James’ opinion because he was the
m ner’ s attendi ng physician beginning in October 1991, and
t hus was probably nore famliar with his health condition.
Schaaf v. Matthews, 574 F.2d 157, 160 (3d Cir. 1978); Tussey
v. Island Creek Coal Co., 982 F.2d 1036, 1042 (6'" Cir. 1993).
| note, however, that Dr. Janmes did not make the di agnosis of
pneunoconi osis until the October-Novenber 1996 hospitaliza-
tion, yet no x-ray taken around that tinme would have supported
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the diagnosis. The diagnosis seens to be based on a history
provi ded by the m ner hinself, as opposed to one adduced by
Dr. Janes based on nedi cal evidence. Moreover, Dr. Janes
appeared to have only a nebul ous idea of M. Pennington s coal
m ne enploynment history. Consequently, | do not place great
wei ght on hi s opinion.

| place little weight on Dr. Nicholls’ s assessnent of
pneunoconi osi s because his primry objective was to treat the
m ner’s active bleeding gastric ulcer. Although he noted M.
Penni ngton’ s snoking history, he did not chronicle his coal
m ne enpl oynment history, thus rendering his opinion |ess than
wel | reasoned and docunented. Mnton v. Director, OANCP, 6 BLR
1-670 (1983); see Perry, 9 BLR 1-1.

Dr. Baker’s opinion nmerits somewhat |ess wei ght because
t he snmoking history on which he relied is not sufficiently
det ai | ed. Because M. Pennington’s snoking history was exten-
sive, | find this lack of data significant enough to detract
fromDr. Baker’s finding. Stark v. Director, OANCP, 9 BLR 1-36
(1986).

For the reasons stated above, | find that the medical
opi ni on evi dence does not tend to establish the existence of
pneunoconi osi s pursuant to Section 718.202(a)(4). Upon con-
sideration of all the evidence under Section 718.202, | also
conclude that the claimnts have failed to establish the
exi stence of pneunobconiosis. See |Island Creek Coal Co. v.
Conpton, _ F.3d ___, 2000 WL 524798 (4" Cir. 2000); Penn

Al | egheny Coal Co. v. Wllianms, 114 F.3d 22, 24-25 (3¢ Cir.
1997) .

The cl ai mants nust al so establish that the mner’s pneu-
noconi osi s was caused at least in part by his coal mne em
ployment. In this case, however, that relationship may be
presunmed because it has been established that the clai mant
wor ked at | east ten years as a coal mner. 20 CF.R 8§
718.204(b)(2). Moreover, the weight of the nedical evidence
fails to establish any cause for the mner’s pneunopconi osi s,
if he had it, other than coal m ne enmploynment. Thus, the
presunption is not rebutted.

After the clai mant has established pneunpbconi osis ari sing
fromcoal mne enmploynment, he nust still establish that he has
been totally disabled by the disease. A claimnt is consid-
ered totally disabled when he is no | onger able to performhis
usual coal mne work. 20 C.F.R § 718.204(b)(2). Section
718. 204 provides several criteria for determning that a
claimant is totally disabl ed.
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Subsection (c)(1) of Section 718.204 provides for a
finding of total disability where pul monary function tests
denonstrate FEV, values |l ess than or equal to the val ues
specified in the Appendix to Part 718 and such tests reveal
FVC val ues or MWV val ues equal to or less than the applicable
tabl e values. Alternatively, a qualifying FEV, reading to-
gether with an FEV,/FVC ratio of 55% or |ess may be sufficient
to prove a totally disabling respiratory inpairnent under this
subsection of the regul ations.

There are three pul nonary function studies of record.
Al l produced qualifying? val ues but each test was also invali-
dated by Dr. Burki, who is Board-certified in internal medi-
cine and pul nronary di sease. He found the mner’s effort to be
poor on each study. Because of the absence of a valid, quali-
fying study, | find that the claimnt has not established
total disability pursuant to Section 718.204(c)(1).

Bl ood gas tests nmay establish total disability where the
results denonstrate a disproportionate ratio of pCO, to pO,
whi ch indicates the presence of a totally disabling inpairnent
in the transfer of oxygen fromthe claimant's |lung alveoli to
his blood. 20 C.F.R 8§ 718.204(c)(2) and Appendi x C.

There are ten bl ood gas studies of record, and four
yi el ded qualifying values. The qualifying studies include the
two nost recent studies of record. Relying on the npst recent
evi dence of record, | conclude that the m ner has established
total disability pursuant to Section 718.204(c)(2).

A m ner shall be considered totally disabled under Sec-
tion 718.204(c)(3) where he suffers from pneunoconi osis and
has been shown by nedi cal evidence to be suffering from cor
pul monal e with right-sided congestive heart failure. There is
no such evidence in this case.

VWhere total disability cannot be established under
subparagraphs (c)(1), (c)(2) or (c)(3), Section 718.204(c)(4)
provi des that total disability may nevertheless be found if a
physi ci an exerci sing reasoned nedi cal judgment, based on
nmedi cally acceptable clinical and | aboratory diagnostic tech-
ni ques concludes that a mner's respiratory or pul nonary

2A “qual i fying” pul monary function study or arterial
bl ood gas study yields values which are equal to or less than
the applicable table values, i.e., Appendices B and C of Part
718. See 20 C.F.R 8§ 718.204(c)(1) and (c)(2). A“non-
qual i fying” test produces results which exceed the requisite
t abl e val ues.



-16-

condition prevents the mner fromengaging in his usual coal
m ne work or conparabl e and gai nful work.

Drs. Janes and Nichols did not provide opinions regarding
M. Pennington’s respiratory disability. Dr. Baker felt the
m ner was totally disabled and suffered severe pul nonary
i npai rment due to pneunpconi osis and cigarette snmoking. Dr.
Broudy found M. Pennington totally disabled due to his car-
di ovascul ar di sease and cigarette snmoking. He found no sig-
nificant inpairnment arising fromhis coal mne enploynent.
Dr. Bransconb opined that the m ner was disabled due to
chronic obstructive pul nonary di sease caused by cigarette
snmoki ng and stroke. He found no disability due to pneunoconi -
osis. Dr. Fino felt M. Pennington was noderately inpaired
due to his cigarette snmoking, not pneunoconiosis. Dr. Chan-
dler found no restrictive inpairnment. However, he did assert
that the m ner was totally disabled due to snmoking, but not
pneunoconi 0Si S.

Consi deration of all the nmedical opinions |leads to the
finding that M. Pennington was totally disabled froma respi-
ratory standpoint pursuant to Section 718.204(c)(4). This is
further supported by the bl ood gas study evidence. Thus, the
wei ght of the evidence supports a finding of total respiratory
disability on the part of M. Pennington.

The m ner nust also establish that his disability arose
out of coal m ne enploynent. The Sixth Judicial Circuit,
under whose jurisdiction this claimarises, requires a finding
under Section 718.204(c)(4) that the claimant’s total disabil-
ity is due not just to a respiratory or pul nonary inpairnment,
but to pneunpbconiosis. Zimrerman v. Director, OANCP, 871 F. 2d
564, 12 BLR 2-254 (6" Cir. 1989). In satisfying t hat stan-
dard, the Sixth Circuit has held that a m ner need only affir-
matively establish that the totally disabling respiratory
inpairnent is due “at least in part” to pneunpbconiosis. Adans
v. Director, OANCP 886 F.2d 818, 13 BLR 2-52 (6'" Cir. 1989).

None of the hospital records provides an opinion on the
etiology of the mner’'s disability. As noted above, Dr. Baker
attributed M. Pennington’s disability to snoking and pneuno-
coniosis. Drs. Broudy, Bransconb, Fino, and Chandl er opined
that the disability was due to cigarette snoking and not
pneunoconi 0Si S.

The opinions of Drs. Broudy, Bransconmb, Fino, and Chan-
dler nmerit greater weight because they are supported by the
m ner’ s extensive smoking history, as well as his remarkable
medi cal history that included heart di sease and strokes —
condi tions which affect the respiratory system Drs.
Bransconb, Fino, and Chandl er reviewed all the nedical evi-



-17-

dence of record in reaching their conclusions, and I find
their extensive reviews add to the probity of their opinions.
Dr. Broudy’'s opinion is supported by two separate physical
exam nati ons over a four-year period. Adding further support
to the opinions of these physicians are the hospital records,
whi ch reveal hypertension, a heart attack, epilepsy and
strokes.

On the other hand, Dr. Baker’s opinion is based in part
on a pul nonary function study, which was found on review to be
qguestionabl e, an unspecified snoking history, and a positive
x-ray. These factors detract fromthe credibility of his
concl usions. Consequently, | find, based on the weight of the
nore reasoned nedical reports, that M. Pennington has failed
to establish that he is totally disabl ed due to pneunpbconi o-
sis. Thus, he is not entitled to benefits and his clai m nust
be deni ed.

Wdow s Claim

It must al so be determ ned whether the pneunoconi osis
whi ch M. Pennington suffered was caused at |east in part by
his coal mne enploynent. 1In this case, however, that rel a-
tionship nmay be presuned because it has been established that
the clai mant worked at |east ten years as a coal mner. 20
C.F.R 8§ 718.203(b). Moreover, the weight of the nedical
evidence fails to establish any cause for the m ner's pneuno-
coni osis other than coal mne enploynment. Thus, the presunmp-
tion is not rebutted.

Ms. Pennington nust al so prove that pneunopconi osis
caused the mner’s death. Section 718.205(c) provides that
with respect to survivors’ clains filed after January 1, 1982,
death will be considered due to pneunoconiosis if any one of
the following criteria are net:

(1) where conpetent nedical evidence establishes the
m ner's death was due to pneunopconi osis; or,

(2) where pneunopconi osis was a substantially contributing
cause or factor leading to the mner's death or where the
deat h was caused by conplications of pneunobconiosis; or,

(3) where the presunption set forth in Section 718.304 is
appl i cabl e.

Initially, | note that the presunption at Section 718. 304
is not applicable to this claimbecause there is no evidence
of conplicated pneunoconi osis. Therefore, death due to pneu-
noconi osis is not established by this nmethod. 20 C.F. R 8§
718. 205 (c)(3).
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Section 718.205(c)(2) presents a liberal standard for
proving "death due to pneunoconiosis.” Moreover, sone of the
circuits which have considered that standard have accepted the
interpretation of the Director "that the words 'substantially
contributing cause or factor leading to the mner's death'

means anything that has 'an actual or real share in produc-
ing an effect' and that any condition which hastens death fits
this description.” Lukosevicz v. Director, OANP, 888 F.2d
1001, 1004 (3d Cir. 1989); see also Shuff v. Cedar Coal Co.,
967 F.2d 977 (4th Cir. 1992); Peabody Coal Co. v. Director,
ONCP, 972 F.2d 178 (7th Cir. 1992).

The three opinions inpacting upon this issue cone from
Drs. Janmes, Fino, and Chandler. Dr. Janes, who signed the
death certificate, listed the cause of death as pneunonia and
stroke. He provided ischem c heart disease, diabetes
mel litus, and seizure disorder as other conditions contribut-
ing to death but not resulting in the underlying cause of
death. Dr. Fino averred that death was due to pneunoni a due
to a stroke. He found no connection between coal m ne dust
i nhal ation and the mner’s death. Simlarly, Dr. Chandler
opi ned that M. Pennington’s death was in no way related to
coal workers’ pneunoconiosis. He felt the mner’s death was
the result of inanition primarily attributable to end-stage
liver disease.

| place weight on Dr. James’s opinion because he began
attending M. Pennington in the hospital in 1991 and attended
hi m during his final hospital stay, rendering himnore fam|l -
iar with the mner’s medical condition. Schaaf v. Matthews,
574 F.2d 157, 160 (3d Cir. 1978). | also place greater weight
on the opinions of Drs. Fino and Chandl er because of their
credentials and because their opinions are based on a review
of the entire nedical record. Wtzel v. Director, OAXCP, 8 BLR
1-139 (1985). For these reasons, and because there is no
evi dence that pneunoconiosis in any way hastened M. Penning-
ton's death, | find that Ms. Pennington has failed to estab-
lish that the mner’s death was due to, substantially contrib-
uted by, or in any way hastened by pneunoconiosis. Thus, her
cl ai m nust be deni ed.

Attorney's Fee

The award of an attorney's fee under the Act is permtted
only in cases in which the claimant is found to be entitled to
the recei pt of benefits. Since benefits are not awarded in
this case, the Act prohibits the charging of any attorney's
fee to the claimant for | egal services rendered in pursuit of
benefits.

ORDER
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The clainms of Elige Pennington (Deceased) and Fannie
Penni ngton (W dow) for benefits under the Act are deni ed.

DONALD W MOSSER
Adm ni strative Law Judge

NOTI CE OF APPEAL RIGHTS. Pursuant to 20 C.F.R § 725.481, any
party dissatisfied with this Decision and Order may appeal it
to the Benefits Review Board within 30 days fromthe date this
decision is filed with the District Director, O fice of Wrk-
ers' Conpensation Prograns, by filing a notice of appeal with
the Benefits Review Board, ATTN. Clerk of the Board, P.O Box
37601, Washington, D.C. 20013-7601. See 20 C.F.R 88 725.478
and 725.479. A copy of a notice of appeal nust also be served
on Donald S. Shire, Esquire, Associate Solicitor for Black
Lung Benefits. His address is Frances Perkins Buil ding, Room
N-2117, 200 Constitution Avenue, NW Washington, D.C. 20210.




